
No. XXV. 
An Act to consolidate and amend the law 

relating to Probate and Letters of Admin
istration, and to the succession to Real 
Estate in cases of Intestacy, and for the pre
servation and management of the estates 
of deceased persons, [15th December,1890.] 

WH E R E A S it is expedient to consolidate and amend t h e l aw 
re la t ing to P r o b a t e and Le t t e r s of Adminis t ra t ion , and to the 

succession to R e a l Es t a t e in cases of In tes tacy , and to t h e collection, 
m a n a g e m e n t , and adminis t ra t ion of t h e estates of deceased persons. 
B e i t therefore enacted by the Queen ' s Mos t Exce l l en t Majes ty , by 
and wi th t he advice and consent of t h e Legis la t ive Counci l and 
Legis la t ive Assembly of N e w South W a l e s in P a r l i a m e n t assembled, 
and by t h e au thor i ty of t he same, as follows:—• 

1. I n t he cons t ruc t ion of th is Ac t , unless t h e con tex t be inconsis
t e n t the rewi th , t h e fol lowing words and t e rms shal l have a n d include 
t h e m e a n i n g s severally set opposite to t h e m and hereby assigned :— 

" A d m i n i s t r a t o r " includes t h e Cura tor of I n t e s t a t e Es ta tes . 
" A d m i n i s t r a t i o n " inc ludes all le t ters of adminis t ra t ion of t he real 

and personal es ta te and effects of deceased persons whe the r 
w i t h or w i t h o u t t h e will annexed , and whether g ran ted for 

general 



general , special, or l imited purposes, also exemplif icat ion of 
le t te rs of adminis t ra t ion or such other formal evidence of t he 
le t ters of adminis t ra t ion pu rpo r t i ng to he unde r t h e seal of a 
Cour t of competen t jur isdict ion as shall in t he opinion of t h e 
Cour t he deemed sufficient, and orders to t he Cura to r to collect. 

" The C o u r t " means Supreme Cour t of N e w South W a l e s in i ts 
P roba te Jur i sd ic t ion , or the Proba te J u d g e . 

" G o v e r n o r " means Governor, w i t h t he advice of t he E x e c u t i v e 
Counci l . 

" P r o b a t e " includes " Exempli f ica t ion of p r o b a t e " or any o ther 
formal documen t pu rpo r t i ng to be unde r t h e seal of a Cour t 
of compe ten t jur i sd ic t ion which shall in t he opinion of t he 
Cour t be deemed sufficient. 

" P roba te J u d g e " means t he J u d g e for the t ime be ing author ized 
to adminis ter th is Ac t , or any J u d g e ac t ing as such. 

" P e a l E s t a t e " shall inc lude lands held unde r bui ld ing leases or 
any lease for twenty-one years and upwards . 

" W i l l " — T e s t a m e n t and all o ther t e s t amen ta ry i n s t rumen t s of 
which probate may now be granted. 

2. The following S ta tu tes are hereby repealed, t ha t is to say, 
first Victor ia n u m b e r four, e leventh Victor ia n u m b e r twenty-four , 
t h i r t een th Victoria n u m b e r forty-four, fifteenth Victoria n u m b e r e ight , 
twen ty - s ix th Victoria n u m b e r twen ty , forty-fifth Victor ia n u m b e r two, 
b u t such repeal shall no t affect any proceeding commenced u n d e r t h e 
said Acts or any of t h e m pr ior to t h e pass ing of th i s Act , and so far 
as t he A c t twen ty - s ix th Victor ia n u m b e r twen ty is concerned the 
provisions of the said A c t shal l be applied to t he case of any person 
who shall have died be tween t h e date on which the said A c t came 
into force and the passing of this Ac t . 

3 . This A c t shal l be divided in to P a r t s , viz. :—• 
P A R T I . — Jurisdiction, of the Supreme Court in testamentary 

causes, and appointment of officers. 
P A R T I I . — Probate. 
P A R T I I I . — Administration and distribution of Intestate Estates. 
P A R T I V . — Probate and Administration generally. 
P A R T V . — Foreign Probates and Letters of Administration. 
P A R T V I . — Curator of Intestate Estates. 
P A R T V I I . — Procedure. 
P A R T V I I I — General matters. 

and may bo cited as the " P roba te Ac t of 1890 ." 

P A R T I . 

Jurisdiction of the Supreme Court in Probate Jurisdiction, and 
appointment of Officers. 

4'. The jur isdic t ion and au thor i ty heretofore vested in or 
exercised by tho Supreme Court or by the P r i m a r y J u d g e in E q u i t y in 
respect of the estates of deceased persons shall be vested in and 
exercised by the Supreme Cour t in P roba te Jur i sd ic t ion and by such 
J u d g e as may from t ime to t ime be pe rmanen t ly or temporar i ly 
appointed in t h a t behalf by the Governor unde r the t i t le of t he 
P r o b a t e J u d g e , or by any J u d g e of t h e Sup reme Cour t ac t ing for t h e 
said Proba te J u d g e du r ing his illness or absence or at his request . 
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5. The P roba t e J u d g e m a y sit w i t h t he assistance of any J u d g e 
or J u d g e s of t he Supreme Court , who at his reques t m a y consent to 
a t t end for t h a t purpose . Provided tha t where th ree J u d g e s so sit the 
j u d g m e n t of t h e majori ty, and where only two J u d g e s so sit the i r 
unan imous j u d g m e n t shal l respect ively be t aken to be t he j u d g m e n t 
of the P u l l Cour t . 

0. T h e P roba t e J u d g e m a y hear in Chambers such pa r t of t he 
business u n d e r th i s Ac t as can in his opinion be so hea rd wi th advan
t age to t h e suitors, and shal l when so s i t t ing have and exercise t h e 
same powers and jur isdict ion as if in Court . P rov ided t h a t the J u d g e 
whi le s i t t ing in Chambers m a y adjourn for hea r ing in Cour t or w h e n 
s i t t ing in Court may adjourn f o r b e a r i n g in Chambers any case before 
h i m which he m a y t h i n k would be be t t e r heard in Cour t or Chambers 
as t h e case may be. 

7. The Governor m a y appo in t some fit and proper person 
to be the Reg i s t r a r , and also if t h o u g h t expedient m a y appoin t a 
D e p u t y Reg i s t r a r of the P r o b a t e Jur i sd ic t ion of the Supreme C o u r t ; 
a n d such Reg i s t r a r shall, subject to any rules to be made here
u n d e r for his fu ture guidance and direct ion, perform such dut ies 
as have heretofore been performed by the P ro thono ta ry of t he Supremo 
Cour t in reference to proceedings in t he Ecclesiast ical Jur i sd ic t ion 
of t h e Cour t a n d by t h e Ecclesiast ical Clerk of t he S u p r e m e Court , 
a n d such o ther dut ies as m a y be prescribed by ru le of Cour t or 
directed by t he Proba te J u d g e , and d u r i n g t he illness or absence of 
the Reg i s t r a r t h e Proba te J u d g e m a y author ize any officer of the 
S u p r e m e Cour t to act as Regis t ra r . 

8. The Governor m a y appoin t some fit and proper person to be 
Cura tor , and if necessary m a y appoint a D e p u t y Cura to r of I n t e s t a t e 
E s t a t e s ; and the present Cura to r of I n t e s t a t e Es ta tes shall be 
considered to have been appoin ted hereunder , and shal l have , perform, 
and exercise all the powers, dut ies , and author i t ies by this A c t 
conferred on t h e Curator , and such Cura to r of I n t e s t a t e Es ta tes m a y 
be suspended or removed from office by t h e Governor . 

9. T h e D e p u t y Regis t ra r or D e p u t y Curator , as t h e case m a y 
be , if any, m a y exercise all t he powers a n d shall pe r fo rm all t h e 
dut ies by th is A c t conferred or imposed upon t he Reg i s t r a r or Cura to r 
respectively, a n d such other dut ies as m a y be prescr ibed by R u l e 
of Cour t or directed by t h e P roba t e J u d g e . 

10. D u r i n g t h e illness or absence of t h e Cura tor t h e P r o b a t e 
J u d g e m a y appoin t some tit person to discharge t h e dut ies of the 
Cura to r u p o n his giving such securi ty as t he J u d g e may d i r e c t ; and 
such person shall du r ing such illness or absence ac t in the stead of t h e 
Curator , and sign and execute in his n a m e all such documents as m a y 
requ i re his s igna ture or execut ion, and do, perform, and discharge all 
o ther acts , deeds, and dut ies pe r t a in ing to t h e office of Cura tor . 

1 1 . The Court shall have jur isdic t ion to g r a n t probate of t h e 
will or adminis t ra t ion of t h e es ta te of a n y deceased person leaving 
proper ty , w h e t h e r real or personal , w i th in t he Colony of N e w South 

•Wales . 
12. The Cour t m a y if i t shall t h i n k fit g r a n t p roba te to one or 

more of the executors n a m e d in any will , reserv ing leave to t h e o ther 
or o thers who have no t renounced to come in and apply for probate a t 
some fu ture date . 

13 . Al l appl icat ions for p roba te or le t ters of admin i s t r a t ion 
m a y be m a d e by pet i t ion to t h e J u d g e s of t he Supreme Cour t w i t h o u t 

• the necessi ty of appl ica t ion being m a d e in open Court . Provided t h a t 
not ice of such in tended appl icat ion shall be publ i shed in t he Gazette 
and in one Sydney newspaper a t least four teen days before such 
appl ica t ion is made . 
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14. I t shal l be lawful for t h e J u d g e s of t he Supreme Cour t , by 
rule of Cour t in t h a t behalf made , to delegate to t h e Mas te r in E q u i t y 
or Reg i s t r a r t h e powers of t h e Cour t in and abou t t h e g ran t ing of 
proba tes a n d adminis t ra t ion of estates no t exceeding one thousand 
pounds in value where no conten t ion has arisen, and also in and abou t 
t h e pass ing of t h e accoun ts of executors and adminis t ra tors , save in 
respect of t h e award of commission thereon . Provided t h a t such 
Mas te r or Reg i s t r a r shall whe re any pa r ty interested shall so desire 
and in cases of doub t or difficulty refer t h e m a t t e r to t h e P roba te 
J u d g e . 

P A R T I I . 

Probate. 

15. U p o n t h e g ran t of p roba te of t h e will of any deceased 
person after the c o m m e n c e m e n t of th is Act , all t h e real estate whe the r 
held by h i m beneficially or in t ru s t shal l vest as from t h e dea th of 
such person in t h e executor to w h o m such proba te shall be g ran t ed 
for all t h e estate the re in of such person, and if the re shall be more 
than one such executor shall vest i n t h e m as jo int t enan t s in t he same 
way as personal es ta te now vests . 

10. Al l such real es ta te as shal l have been held by any tes ta tor 
as a t rus tee and shall vest in his executor by v i r tue of t he t h i r t e en th 
section of th i s Ac t shal l be held by such executor subject to t h e 
t rus t s a n d equi t ies affecting t he same. 

17. The real as well as personal es ta te of every deceased 
person shall be assets in t he hands of his executor to w h o m proba te 
shall have been granted for t h e p a y m e n t of all dut ies and fees and for 
the p a y m e n t of his debts in t h e ordinary course of adminis t ra t ion , 
and it shall be lawful for such executor for purposes of adminis t ra t ion 
to sell such real es ta te or mor tgage t h e same wi th or w i thou t a power 
of sale and to convey t h e same to a purchase r or mor tgagee in as full 
and effectual a m a n n e r in law as t h e tes ta tor of such executor could 
h a v e done in his l i fet ime. 

18 . I n all suits in E q u i t y concerning the real es ta te of a 
deceased person, his executor to whom proba te shall have been granted 
or adminis t ra tor shal l represent his real es ta te so long as i t shal l 
r e m a i n vested in h i m a n d the persons interested there in , i n t he same 
manner and to t h e same ex ten t as in suits concern ing personal es ta te 
t h e execu tor or admin i s t r a to r represents such es ta te and the persons 
in teres ted there in . 

19 . Subject to t h e provisions of th i s A c t t h e real es ta te of every 
deceased person devising such es ta te by his will shall be held by his 
executor to w h o m probate shal l have been g ran ted according to t h e 
t rus t s and dispositions of such wil l . 

20. The executor to w h o m probate shall have been g ran t ed 
shal l have t h e same r igh t s and be subject to t h e same duties w i t h 
respect to t h e real es ta te of his tes tator t ha t executors heretofore have 
had or been subject to wi th reference to personal assets. 

2 1 . The proba te of any wil l or l e t t e r s of adminis t ra t ion w i t h t h e 
will annexed a l ready g ran ted or hereafter to be granted shal l be evidence 
of t he due execut ion of such will upon all quest ions concern ing real 
es ta te in t h e same m a n n e r and to t h e same ex ten t as heretofore con
cern ing personal estate , and t h e copy a t t ached or annexed to such 
probate or le t ters of adminis t ra t ion pu rpo r t i ng to be a copy of t he will 
in respect of which proba te or le t ters of adminis t ra t ion have been so 
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gran ted shall be prima, facie evidence of t he contents of such will , and 
every p roba te or adminis t ra t ion shall be prima facie evidence of t h e 
dea th a n d t h e da te of the dea th of t h e tes ta tor or in tes ta te . 

22. There shal l be one place of deposit unde r t h e cont ro l of t h e 
Court , a t such place in Sydney as t h e Governor m a y b y not ice in t he 
Gazette direct , in which all t he original wil ls b rough t into t he Cour t , or of 
wh ich p roba te or adminis t ra t ion wi th t h e will annexed is g ran ted unde r 
th is Act , and such o ther documents as t h e P roba t e J u d g e m a y direct 
shall be deposited and preserved, a n d t h e same m a y be inspected u n d e r 
t h e control of t h e Court, and subject to t h e rules and regula t ions to be 
m a d e he reunde r ; and u n t i l a n y such direct ion as aforesaid such wills 
and o the r documen t s shall be deposited a n d k e p t in t he places a t t h e 
present t ime used in t h a t behalf. 

23. A n official copy of t h e whole or any p a r t of a wil l or a n 
official certificate of t h e g ran t of any le t ters of adminis t ra t ion m a y be 
obta ined from t h e Reg i s t r a r or custodian on the p a y m e n t of t h e fees 
fixed for t he same b y the rules and regula t ions now or hereafter to be 
in force in t h a t behalf. 

24. A n y person res iding in N e w South W a l e s m a y deposit in 
t h e office of t h e Reg is t ra r -Genera l his will enclosed in a sealed 
envelope or cover endorsed wi th t he full name , description, and t h e t h e n 
address of t h e tes ta tor or o ther means of ready identification, and also 
t h e names in full wi th descript ions and addresses of t he executors 
n a m e d there in , and such will shal l unless previously required to be 
given u p by t h e tes ta tor remain in t h e said office in t he custody of 
t h e Reg is t ra r -Genera l unt i l t h e dea th of t h e tes ta tor , a n d upon his 
dea th t h e Reg i s t r a r -Genera l shal l deliver t h e same after examinat ion 
to ei ther of t h e executors named in t h e said will, or in case of doubt to 
such person as t h e Sup reme Cour t or any J u d g e thereof m a y d i r ec t ; 
and no proba te of any will no t so deposited and no adminis t ra t ion in 
a n y case shall be g r an t ed unless the appl icat ion be supported by a n 
affidavit t h a t a search has been m a d e in t he proper office for a wil l of 
t h e deceased, and s ta t ing whe the r any such will r emains deposited wi th 
t h e officer for t h e t ime being author ized to have the cus tody of deposited 
wills, or b y a certificate from the Regis t rar -Genera l to the l ike effect. 

P A R T I I I . 

Administration and Distribution of Intestate Estates. 

25. The prac t ice and proceedings h i the r to in force wi th reference 
to g r a n t i n g adminis t ra t ion of t h e personal estate of a n in tes ta te shall, 
save as hereby al tered a n d subject to t h e rules and orders to be 
m a d e he reunder , be appl icable to adminis t ra t ion g ran ted he reunde r and 
so far as m a y bo to adminis t ra t ion of real estate , and adminis t ra t ion of 
both real and personal es ta te m a y be g ran ted in and by the same le t te rs . 

26. The Cour t m a y g ran t adminis t ra t ion of t he estate of an 
in tes ta te person to t h e h u s b a n d or widow or to one or more of t he n e x t 
of k i n of t he deceased person or to t h e h u s b a n d or widow conjointly 
w i th one or more of t h e n e x t of k in . Provided t h a t a n y person to' w h o m 
admin is t ra t ion shall be g ran ted shal l be of t h e full age of twen ty -one 
years . A n d in case the re shal l be no such person w h o shal l be qualified 
as aforesaid, or who be ing so qualified shall be in t h e opinion of the 
Cour t fit to be so t rus ted , or w h o shal l w h e n duly cited appear and p r a y 
for adminis t ra t ion , t h e n admin is t ra t ion m a y be g ran ted to any person 
or persons whe the r creditors or not of t he deceased tha t t he Cour t shall 
t h i n k fit, 
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27. E v e r y adminis t ra t ion heretofore g ran ted to any h u s b a n d in 
respect of the es ta te of his deceased wife or to any widow in respec t of 
t h e es ta te of her deceased husband shal l he deemed to he and to have 
been val id to all in ten ts and purposes, a n y t h i n g in t h e Char te r of 
Ju s t i ce to t he con t ra ry no twi ths tand ing . 

28. E v e r y person to w h o m a g ran t of adminis t ra t ion shal l lie 
m a d e shall , previous to t he issue of such admin is t ra t ion , execu te a bond 
to H e r Majes ty and he r successors wi th one or more sure ty or suret ies 
condi t ioned for duly collecting, ge t t ing in, and adminis te r ing t he personal 
es ta te or real and personal estate of the deceased, which bond shall be 
in such form as t h e Cour t shall by ru le direct, and in t h e m e a n t i m e 
shal l be in t h e form heretofore in use. Provided t h a t i t shal l not be 
necessary for t he Cura tor or for any person obta in ing admin is t ra t ion 
to t h e use or for t he benefit of H e r Majes ty to execute a n y such bond. 
Provided also t h a t no such bond shall be required to be given by or on 
behalf of t he " P e r m a n e n t Trus tee Company of N e w South W a l e s 
( L i m i t e d ) " or t h e " P e r p e t u a l Trustee Company ( L i m i t e d ) , " except in 
respect of estates exceeding t w e n t y thousand pounds in value, in 
which t h e Court shall otherwise order . 

29. Such bond shall be in a pena l ty equa l to t h e a m o u n t unde r 
which t h e proper ty of the deceased shall be sworn, b u t t h e Cour t 
m a y in any case dispense wi th t h e bond or w i th one or bo th of t h e 
sureties, or direct t h a t such pena l ty shall be reduced in a m o u n t , a n d 
m a y also if it shall t h i n k fit direct t h a t more bonds t h a n one shall be 
given so as to l imi t t he l iabil i ty of any sure ty to such a m o u n t as t h e 
Court shall t h i n k reasonable, and may in place of such bond accept the 
securi ty of any incorpora ted company or gua ran tee society approved of 
b y t he Cour t in such form and unde r such regula t ions as t h e Cour t 
shall by rule direct. 

30. The Cour t may at any t ime upon the mot ion of any 
person interested in t he es ta te revoke the adminis t ra t ion a l ready 
g ran ted or order t he admin is t ra to r to execute a fu r ther bond in such 
sum a n d wi th in such t ime as m a y seem r igh t , with or wi thou t suret ies 
as aforesaid, and upon defaul t remove t h e adminis t ra tor and appoin t 
a n adminis t ra tor in his place, wi th power to sue or be sued upon any 
con t rac t m a d e by the removed adminis t ra tor . 

3 1 . The Cour t m a y on appl icat ion m a d e on mot ion in a 
s u m m a r y way and on be ing satisfied t ha t t h e condit ion of any bond 
given hereunder has been b roken order t h e Curator , for and on behalf 
of H e r Majes ty , to assign the same to some person to be n a m e d in such 
order, and such person, his executors or adminis t ra tors shall t h e r e u p o n 
be ent i t led to sue upon the said bond in his or thei r own n a m e or 
names as if t h e same had been original ly given to h im, a n d shal l be 
ent i t led to recover the reon as t rus tee for all persons in teres ted the full 
a m o u n t recoverable in respect of any breach of t he condi t ion of t he 
said bond. 

32. Al l real estate which any person shal l hereaf ter die seised or 
possessed of or ent i t led to in t h e Colony of N e w South W a l e s in tes ta te 
shal l pass to a n d become vested in t he adminis t ra tor of t he estate of 
such person as from t h e death of such person for his es ta te there in , or in 
t h e ease of a pa r t i a l in tes tacy to a n d in the executor named in t h e will , 
or to and in t he adminis t ra tor w i th t h e will annexed, and such adminis
t ra tor , or in t he case of par t ia l in tes tacy t h e executor or adminis t ra tor 
wi th t h e wil l annexed, as the case m a y be, shal l hold t he said real 
estate upon t rus t for p a y m e n t of the debts of t he deceased, and subject 
the re to in t rus t for and as if the same had been devised to t h e same 
persons as t enan t s in c o m m o n as would be en t i t l ed in the case of 
personal proper ty , excep t ing only as ment ioned in t h e next succeeding 
section. 
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33 . A n y h u s b a n d or wife shall be ent i t led on the death of t h e 
o the r in tes ta te to t he same share in t h e real or personal estate of t h e 
o ther as a wife is now by law ent i t led to in the personal es ta te of an 
in tes ta te h u s b a n d predeceasing her, and no es ta te by cour tesy or r i gh t 
of dower or any equivalent estate shall arise after t he passing of th i s 
A c t out of any real estate . Provided tha t any husband or widow so 
ent i t led to share in rea l es ta te shall be bound to accept t h e va lue 
thereof in l ieu of par t i t ion if so desired by all t he persons ent i t led 
jo in t ly w i t h h i m or her . 

34. Al l real estate held by any person in t r u s t or by way of 
m o r t g a g e pass ing unde r th is A c t shall as from the dea th of such person 
in tes ta te as to t he same vest in the admin is t ra to r for all t he es ta te there in 
of such person subject to t he t rus t s and equi t ies affecting t he same. 

35. N o real estate of which admin i s t r a t ion has been g ran ted 
u n d e r th is A c t shal l be leased for a longer t e r m t h a n th ree years or 
sold or mor tgaged by the adminis t ra tor wi thou t t he consent of all 
persons beneficially interested or t he order of t he Cour t in t h a t behalf 
wh ich m a y impose such condit ions as i t shall t h i n k fit, subject how
ever to appeal as here in provided. 

36. The Cour t m a y u p o n the pet i t ion of t he adminis t ra tor , or 
in case of pa r t i a l in tes tacy the executor , or t he admin is t ra to r wi th t h e 
will annexed , or of any person beneficially interested, and after such 
previous not ice to o ther par t ies and inqu i ry as shall seem fit, order and 
direct t h e course of proceedings which shall be t a k e n in regard to t h e 
t ime a n d mode of sale of any such real es ta te as aforesaid, t h e l e t t ing 
and m a n a g e m e n t thereof un t i l sale, t h e appl icat ion for ma in t enance 
or advancemen t or otherwise of shares or income of shares of infants , 
t he expediency and mode of effecting a par t i t ion if applied for, a n d 
general ly in regard to t h e adminis t ra t ion of t he rea l estate for t he 
greates t advan tage of all persons interested. 

37. I n any case where in upon such inqu i ry t h e Cour t shal l be 
satisfied t h a t a par t i t ion of such real es ta te or any pa r t thereof would 
be advantageous to t h e par t ies in teres ted there in , it shall be lawful for 
such Cour t to appoin t one or more a rb i t ra to rs to effect such par t i t ion . 
A n d t h e repor t and final award of t h e a rb i t ra tors se t t ing forth par 
t iculars of t h e land al lot ted to each pa r ty interested shal l w h e n signed 
by t h e m and confirmed by the order of t he Cour t a n d w h e n also registered 
in t h e office of t h e Regis t ra r -Genera l be effectual w i t h o u t t h e necessi ty 
of a n y fur ther conveyance to vest in each al lot tee t he land so al lot ted to 
h im, a n d an office copy of such award so signed, confirmed, and registered 
as aforesaid shal l for all purposes be equ iva len t to a n inden tu re of con
veyance to each al lot tee of the lands a l lot ted to h i m as aforesaid. A n d 
in t he case of l and subject to t h e provisions of t he " P e a l P rope r ty 
A c t " each such al lot tee shal l be ent i t led to have issued to h i m a certifi
cate of t i t le for t h e land so al lot ted to him. A n d if such a l lo tmen t be 
m a d e subject to t h e (-barge of a n y money payable to any other pa r ty 
in teres ted for equal iz ing t h e par t i t ion such cha rge shal l t a k e effect 
according to t h e t e rms and conditions in regard to t i m e and mode of 
p a y m e n t and otherwise which shall be expressed in such award w i t h o u t 
t h e necessi ty of any fu r ther i n s t r u m e n t be ing made or executed . A n d 
in t he case of land subject to t he provisions of t h e P e a l P r o p e r t y 
Ac t t h e certificate of t i t le shal l issue, subject to such charge unless 
such charge shal l be satisfied. 

38. N o personal representa t ive shal l be requi red aga ins t his 
own consent to cont inue t h e d u t y of a t ru s t ee b y m a n a g i n g t h e 
p roper ty du r ing an enforced suspension of sale b u t shall be ent i t led 
upon such suspension be ing ordered to re l inquish his t r u s t to such 
person as t he Court m a y appoin t . 

P A R T 



P A R T I V . 

Probate and Administration generally. 

39. F r o m and after t h e decease of a n y person dy ing in tes ta te 
and un t i l le t ters of adminis t ra t ion or an order to collect shall he granted 
in respect of his es ta te t he real and personal estate of such deceased 
person shal l he deemed to he vested in t h e Chief Ju s t i ce of New 
Sou th Wales , or if there shall be no Chief Jus t i ce t hen in the senior 
Pu i sne J u d g e for t he t ime be ing in t h e same m a n n e r and to t he same 
e x t e n t as aforetime t he personal estate a n d effects vested in t h e 
Ordinary in E n g l a n d . 

40. W h e r e any person after t he commencemen t of th i s A c t 
renounces probate of t he will of wh ich be is appointed executor or one 
of t h e executors , and wheneve r an executor appointed in a will survives 
t h e tes ta tor b u t dies wi thou t hav ing t a k e n probate , and whenever an 
executor n a m e d in a will is personal ly ci ted to t ake proba te and does 
not appear to such ci tat ion t h e r i g h t of such person in respect of the 
executorsh ip shall whol ly cease, and the representa t ion to t he tes ta tor 
and t h e admin is t ra t ion of his effects shall w i t h o u t any fur ther r enun 
ciat ion go, devolve, and be commit ted in l ike m a n n e r as if such person 
b a d no t been appointed executor . 

4 1 . W h e r e a n infant is sole executor , adminis t ra t ion wi th the 
will annexed m a y be g ran ted to t he gua rd i an of such infant or to 
such other person as t h e Cour t shall t h ink fit, un t i l such infant shall 
have a t ta ined t he full age of twenty-one years , wi th or w i thou t full 
or l imi ted powers to act in t he premises un t i l p roba te shall have been 
g ran ted to t he said executor or adminis t ra t ion to some other person. 

42 . The person to w h o m such adminis t ra t ion shall lie g ran ted 
shal l have t he same powers vested in h im as an adminis t ra tor by 
v i r tue of a n adminis t ra t ion g ran ted to h i m durante minore atate of 
t he n e x t of k in . 

43 . W h e n any person n a m e d as executor , or any husband or 
widow or t he n e x t of k in en t i t l ed to p roba te or adminis t ra t ion shall be 
ou t of t h e jur isdict ion b u t shall have some person wi th in t h e jur isdic
t ion of the Cour t appoin ted unde r power of a t to rney to ac t for h im oi
lier respectively, adminis t ra t ion m a y be gran ted to such a t torney , b u t on 
behalf of the person ent i t led the re to a n d on such t e rms and condit ions 
as t h e Cour t shal l t h i n k fit. 

44. P e n d i n g any suit t ouch ing t h e val idi ty of t h e will of a n y 
deceased person or for ob ta in ing , recal l ing, or revoking any proba te or 
any g ran t of adminis t ra t ion , or d u r i n g a contested r i g h t to adminis t ra 
t ion, the Court m a y if i t shal l t h i n k lit appoint a n adminis t ra tor of the 
personal estate and the same or a n y other person to be receiver of t he 
real estate of any deceased person wi th such full or l imited powers 
and wi th or wi thou t a bond or sureties as t he Cour t m a y t h i n k r igh t , 
and m a y m a k e such orders for the r emunera t ion of such adminis t ra tor 
or receiver out of the personal and real estate of the deceased as it 
m a y t h i n k r ight . 

45 . Where a person shall die in tes ta te or leaving a will b u t 
wi thou t hav ing appoin ted an executor thereof, or an executor wil l ing 
and competen t to t ake probate , or where t he executor shall be res ident 
out of the Colony t he Cour t may if i t shall t h i n k it necessary or 
convenient in any such case appoint some person to be the adminis
t ra tor of t he estate of t he deceased or of any par t thereof upon his 
giving such securi ty (if any) as t h e Cour t shall direct, and every such 
admin is t ra t ion may be l imited as t he Cour t shall t h i n k lit. 

46. 



46. I n any case whe re t h e executor n a m e d in a will shal l 
neg lec t or refuse to prove t h e same or to r enounce proba te thereof 
wi th in th ree calendar m o n t h s from the dea th of t he tes ta tor or 
f rom t h e t ime of such executor a t t a in ing t h e age of twen ty -one 
years , or whe re the executor is unknown or cannot be found, t h e 
Cour t may , u p o n the appl icat ion of any person in teres ted in t he 
estate or of t he Cura to r or of any creditor of t h e tes ta tor , g r a n t an 
order nisi cal l ing upon t h e executor to show cause w h y probate of t h e 
said will should not be g ran ted to such executor , or in t he a l te rna t ive 
w h y adminis t ra t ion wi th such will annexed should not be g ran ted to t h e 
appl icant , and upon affidavit of service or of sufficient reasons for non-
service of such order if t h e executor do n o t appear , or upon cause 
being 1 shown i t shall be lawful for t h e Cour t to m a k e such order thereon 
for t he adminis t ra t ion of t h e es ta te and to m a k e such order as to costs 
as shall appea r jus t . 

47. If a t t he expira t ion of six calendar m o n t h s from the dea th 
of a n y person t h e executor to w h o m probate of t h e wil l or t he 
adminis t ra tor to w h o m adminis t ra t ion of t h e estate and effects of such 
deceased person shall have been gran ted is t h e n res iding out of t h e 
jur isdict ion, t h e Cour t may , upon t h e appl ica t ion of any creditor, legatee, 
or nex t of k in , g r a n t to such creditor, legatee, or n e x t of k i n so app ly ing 
special le t ters of admin is t ra t ion of such deceased person, never theless 
to cease upon an order be ing made for t h e rescission thereof as herein
after ment ioned . 

4S. The person app ly ing for any such special g r a n t as aforesaid 
shall in addi t ion to the oath usual ly t aken b y adminis t ra tors satisfy 
t he Cour t by affidavit t h a t t he executor or adminis t ra tor of such 
deceased person is res ident out of t h e jur isd ic t ion of t h e Cour t , a n d 
t h a t t h e appl icant is the reby delayed in recover ing or ob ta in ing 
p a y m e n t of moneys or t he possession of goods a n d cha t te l s , or real 
estate , to which he is by law ent i t led, or t h a t t he es ta te is l iable to loss 
or waste. 

49 . On the r e t u r n w i th in t he jur isdict ion of t h e Cour t of t h e 
executor or admin is t ra to r to w h o m probate or adminis t ra t ion shal l 
or iginal ly have been g ran ted such executor or adminis t ra tor m a y apply 
to t h e Cour t by pet i t ion to rescind such special g ran t of adminis t ra t ion , 
and the Cour t on t h e hea r ing of such pe t i t ion m a y m a k e a n order to 
rescind such special g ran t of adminis t ra t ion upon such t e rms and 
condit ions as to securi ty , costs, or otherwise as to t he Cour t may seem 
reasonable, and thereafter t he original p roba te or admin is t ra t ion shall 
be and r ema in as valid and effectual as if such special g ran t of 
admin i s t ra t ion had never been made . 

50. U p o n any order be ing made by the Cour t for t he rescission 
of a n y g ran t of special adminis t ra t ion as aforesaid t he special admin i 
s t ra to r shal l be bound duly to account to t h e or iginal executor or 
adminis t ra tor , and to pay over all moneys received by h i m as such 
special adminis t ra tor , and t h e n r ema in ing in his hands undisposed of, 
as t h e Cour t m a y order. 

5 1 . If such executor or adminis t ra tor shal l neglect to apply for 
an order for t he rescission of such special adminis t ra t ion he shall, 
no tw i th s t and ing tha t such special admin i s t ra t ion remains unrcscinded, 
be l iable to answer and m a k e good all claims and demands agains t t he 
estate of the deceased to t h e ex ten t of t he assets which have come to 
his hands or which m i g h t have come to his hands b u t for h is wilful 
neglect or default inc luding the neglec t here in ment ioned . 

52. W h e r e before t he revocat ion of a n y ordinary or t empora ry 
admin is t ra t ion or the rescission of a n y special adminis t ra t ion as afore
said, any proceedings a t law or in equi ty have been commenced by 
or agains t a n y adminis t ra tor so appointed, t he Cour t in which such 
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proceedings are pend ing m a y order t h a t a suggest ion he m a d e upon 
the record of t he revocat ion or rescission of such adminis t ra t ion a n d 
of t he g ran t or restorat ion of probate or admin i s t ra t ion which shal l have 
been m a d e consequent thereon, and the reupon t h e proceedings shal l be 
cont inued in t he n a m e of t h e new or or iginal executor or adminis t ra tor 
in l ike m a n n e r as if the proceedings had been originally commenced b y 
or aga ins t such new or original executor or adminis t ra tor , b u t subject 
to such condit ions and variat ions if any as such Cour t m a y direct . 

53 . I n the adminis t ra t ion of t he estate of every person who 
shal l die after t he pass ing of th is A c t no debt or l iabil i ty of such person 
shall be ent i t led to a n y priori ty or preference by reason mere ly t ha t 
t he same is secured by or arises unde r a bond, deed, or other i n s t r u m e n t 
unde r seal, or is otherwise made or cons t i tu ted a special ty debt, or is 
due to an executor or adminis t ra tor , b u t al l t h e creditors of such 
person as well special ty as s imple cont rac t shal l be t rea ted as s t and ing 
in equa l degree and be paid accordingly out of t h e assets of such 
deceased person whe ther such assets a rc legal or equi table , a n y s t a tu t e 
or law to t h e con t ra ry no twi ths t and ing . Provided always t h a t th is A c t 
shal l no t prejudice or affect any mor tgage , lien, charge, or other secur i ty 
which any creditor may hold or be ent i t led to for p a y m e n t of his debt . 

54. W h e r e any probate or adminis t ra t ion is revoked or rescinded 
unde r th is A c t all paymen t s bond fide made to any executor or adminis 
t ra tor unde r such probate or adminis t ra t ion before t he revocation or 
rescission thereof shal l be a legal discharge to t h e person m a k i n g t h e 
same, a n d the executor or adminis t ra tor who shall have acted u n d e r 
a n y such revoked or rescinded probate or adminis t ra t ion m a y re ta in 
and re imburse himself or shall be ent i t led to be re imbursed in respect 
of any paymen t s m a d e by h i m which the person to w h o m probate or 
adminis t ra t ion shall be af terwards or was originally g ran ted m i g h t 
have lawfully made . 

55. A l l persons and corporations m a k i n g or pe rmi t t ing to be 
m a d e any paymen t or t ransfer bond fide upon any probate or adminis 
t ra t ion or order g ran ted in respect of t he estate of any deceased 
person under t he au thor i ty of this A c t shal l be indemnified and 
pro tec ted in so doing no twi ths t and ing any defect or c i rcumstance 
whatsoever affecting the val idi ty of such proba te or le t ters of adminis
t ra t ion or order no t t h e n k n o w n to such persons or corporat ions. 

56. Every person to w h o m proba te or adminis t ra t ion has been 
or shall be g ran ted shall file an inventory of t h e es ta te of t he deceased 
a n d pass his accounts re la t ing there to wi th in such t ime , and from 
t ime to t ime and in such m a n n e r as m a y be fixed by any rule or 
order under this A c t or as t h e Cour t m a y specially order, and u n t i l 
t h e n in accordance with t he rules h i the r to in force : A n d shall be 
subject to any special order t h a t t he Cour t may on the mot ion of a n y 
person interested m a k e as to t h e product ion and verification of his 
accounts , and the order of t he Cour t a l lowing any such account shall 
be prima facie evidence of t he correctness of t he same, and shall, after 
t he expira t ion of th ree years from the date of such order, opera te as a 
release to t he person filing the same, except ing so far as i t shal l be 
shown b y some person interested there in t h a t an error or omission or 
f raudulen t en t ry has been made in such account . 

57. I t shall be lawful for t he Cour t to allow out of the assets 
of any deceased person to his executor , adminis t ra tor , or t rus tee for 
t he t ime being in pass ing his accounts , such commission or percen tage 
for his pains and t rouble as shall be jus t and reasonable, and subject to 
such notices if any as such Cour t may direct . N o such al lowance shall 
be made to any executor , adminis t ra tor , or t rus tee who shall neglect or 
omi t wi thou t good reason or a special order of a J u d g e to pass his 
accounts p u r s u a n t to any general or special ru le or order of t he Court . 

58. 



58. The Regis t ra r shal l cause entr ies to be m a d e in a hook to 
be k e p t for t h a t purpose of all g r an t s of p roba te and adminis t ra t ion , 
a n d of t he filing, pass ing, and al lowance of t he accoun ts of all executors 
and adminis t ra tors , and of any special order ex tend ing t h e t ime for 
pass ing such accounts ; a n d such book shal l set for th t h e dates of such 
g ran t s , t he names of t h e tes ta tors or in tes ta tes , t h e place a n d t i m e of 
death, t h e names and descript ion of the executors or adminis t ra tors , t h e 
sworn va lue of t he estates, and t h e dates of t he filing, passing allowance 
of, and special orders wi th reference to t h e said accounts . 

59. I n case any such executor or adminis t ra tor shall neglec t to 
file such inven to ry or to pass such accounts as aforesaid for t h e space 
of one ca lendar m o n t h after t he expi ra t ion of t h e period fixed it shal l 
be t he d u t y of t he Reg i s t r a r t o cause such executor or adminis t ra tor 
to be notified of such neglect , and in case of fu r the r neglec t for t h e 
period of one calendar m o n t h he shal l cause h i m to be summoned 
before t h e Cour t to show cause why he should no t be ordered to file 
such inven tory or to exhibi t such account to t he Cour t fo r thwi th . 
A n d if such executor or adminis t ra tor shall no t wi th in t he prescr ibed 
t i m e or wi th in such fur ther t ime as shall be al lowed h i m by a J u d g e , 
file, pass, or exhibi t such inven to ry or accoun t in m a n n e r aforesaid 
he shal l be l iable to a t t a c h m e n t in accordance wi th t he pract ice of 
t h e Cour t of E q u i t y . 

60. Proceedings be ing t aken under t he last preceding section 
shall no t prejudice t he r ight to proceed agains t t h e executor or admin
i s t ra to r for an account and admin is t ra t ion or p reven t t h e Cour t from 
order ing t h e ass ignment of any bond to a n y person w i t h a view of 
enforcing t h e pena l ty thereof as hereinbefore ment ioned . 

6 1 . The Cour t may m a k e such order w i th reference to t he 
d is t r ibu t ion or appl icat ion of any moneys which t he executor or 
admin i s t ra to r or Cura to r m a y have in hand , or as to t he residue of t h e 
estate as i t m a y t h i n k fit. Provided t h a t no final order for dis t r ibu
t ion shal l be made except upon not ice to all t he par t ies ent i t led. 

62. A n y decree in E q u i t y in an adminis t ra t ion suit shall b ind 
t h e par t ies , and be of t h e same force and effect to all in ten ts a n d 
purposes as if an order to t he same effect h a d been made in t h e 
Proba te Jur i sd ic t ion . 

P A R T V. 

Foreign Probates and Letters of Administration. 

63. W h e n a n y proba te or le t ters of adminis t ra t ion a l ready 
g ran ted or hereafter to be g ran ted by a n y Cour t of competen t jur isdic
t i on in any por t ion of H e r Majes ty ' s Dominions shall be produced to 
and a copy thereof deposited wi th t h e Reg i s t r a r b y any person being 
t h e executor or adminis t ra tor there in named , or by any person du ly 
au thor ized by power of a t to rney in t h a t behalf unde r t h e h a n d a n d 
seal of such executor or adminis t ra tor , such probate or le t ters of 
adminis t ra t ion m a y be sealed wi th t h e seal of t h e Supreme Cour t 
of N e w South Wales , and shal l w h e n so sealed have t he like force 
and effect and have t he same operation in N e w South. W a l e s , a n d 
every executor and admin i s t r a to r t he r eunde r shal l pe r fo rm t h e same 
dut ies and be subject to the same liabili t ies as if such proba te or le t ters 
of admin i s t r a t ion had been originally g ran ted by the said Supreme 
Cour t . Provided always t h a t t he Cour t m a y requi re any such executor 
or admin is t ra to r or person author ized as aforesaid to give securi ty for 
t he due admin i s t ra t ion of t he es ta te in respect of m a t t e r s or claims 
wi th in t he Colony. 61 . 



6 1 . The seal of t h e Cour t shal l no t he affixed to any such probate 
or le t te rs of adminis t ra t ion u n t i l all such probate , s t amp , and other 
du t ies if any have been pa id as would have been payable if such 
proba te or le t ters of adminis t ra t ion had been originally g ran ted by t h e 
S u p r e m e Cour t of N e w South W a l e s , and fur ther such le t ters of 
admin is t ra t ion shall no t be so scaled un t i l such bond has been entered 
in to as would have been required if such le t ters had been original ly 
g ran ted by t h e las t -ment ioned Supreme Court . 

65 . E v e r y such executor or adminis t ra tor as last aforesaid, and 
every execu tor or admin is t ra to r appoin ted unde r th i s A c t shall lie 
deemed to be res ident w i t h i n t he Colony of N e w South W a l e s , and where 
no t ac tua l ly so resident he shal l before t he issue or seal ing of any proba te 
or adminis t ra t ion file wi th the Regis t ra r an address wi th in t he ci ty of 
Sydney a t which notices and processes m a y be served upon h im, and 
all services a t such regis tered address shal l be deemed personal service. 

66. A n y person m a y lodge a caveat aga ins t t h e scaling of any 
such proba te or le t ters of adminis t ra t ion , a n d such caveat shal l have 
t h e same effect and shal l be deal t w i th in t he same m a n n e r as a caveat 
aga ins t t he g ran t of proba te or adminis t ra t ion . 

67. The seal of the Court shall no t be affixed as aforesaid 
excep t ui)on aii affidavit t h a t notice of t he in ten t ion to app ly in t h a t 
behal f has been publ ished twice in one or more Sydney daily news
papers four teen days before t he m a k i n g of such affidavit, and t h a t no 
caveat lias been lodged in respect thereof u p to the m o r n i n g of such 
appl ica t ion. 

68. The above provision as to sealing shall not app ly to any 
P u b l i c Officer or to t h e Cura to r of I n t e s t a t e Es ta tes . 

P A R T V I . 

Curator of Intestate Estates. 

69. The Cura tor shal l before en ter ing upon t h e dut ies of his 
office give secur i ty to H e r Majes ty and he r successors to the satisfaction 
of t h e Colonial Treasurer for t h e collection and due paymen t of and 
accoun t ing for all moneys which shall come to his hands by v i r tue of 
his office. Provided tha t any sure ty found by h i m may wi thdraw from 
a n y fu tu re l iabil i ty by giving the Colonial Treasurer th ree m o n t h s 
wr i t t en not ice of his desire so to do, b u t such wi thdrawa l shall not 
affect his l iabil i ty for any breach which m a y have occurred prior to t he 
da te of ac tua l wi thdrawal . 

70. On the dea th , res ignat ion, or removal of such Cura tor , his 
successor shall immedia te ly on bis appo in tmen t and by v i r tue thereof 
become ent i t led to adminis ter all t he real and personal es ta te of every 
such deceased person as hereinaf ter ment ioned left unadminis tered b y 
a n y predecessor. A n d every such successor shall immedia te ly upon bis 
appo in tmen t and by v i r tue thereof become ent i t led to t h e possession of 
al l books, accounts , le t ters , papers, and documents of every descript ion 
used b y or in t h e possession or u n d e r t h e control of any predecessor 
re la t ing to any estate adminis tered by h i m or to the office of Curator . 

7 1 . I n legal proceedings i t shal l no t be necessary for the 
Cura to r or those su ing h i m to prove his general au thor i ty to ac t as 
Curator , b u t only to prove t he order to collect in t h e specific es ta te to 
which the proceedings re la te . W h e n e v e r t h e office of Cura tor shal l 
become vacan t by death, res ignat ion, or removal from office or o ther
wise, and ano ther person shal l be appointed to the vacancy so created, 
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any act ion or proceeding which m a y have been t a k e n as aforesaid shall 
n o t abate b u t shall be cont inued by or against t h e person so appointed 
as such Cura tor , and no fresh order to collect shall be necessary. 

72. The Cura to r may appoint any persons he m a y t h i n k fit to 
ac t as his agents for t he purpose of admin is te r ing all estates in his 
hands , and the clerks to t h e several Benches of Magis t ra tes wi th in 
t h e Colony shal l at his reques t act as such agents wi th in t he i r 
respective distr icts . E v e r y such agen t no t be ing a Clerk of P e t t y 
Sessions shall give securi ty to t h e satisfaction of t h e Cura tor for t h e 
per formance of his duties . Such agents shal l i n all respects ac t in t he 
m a n a g e m e n t , collection, and ge t t ing in of such p roper ty u n d e r t h e 
direct ion of t h e Cura tor who shall not be answerable for any act or 
omission of a n y such agen t no t in conformity wi th any such direction 
or which shall no t have happened by the said Cura tor ' s own default or 
neglect . 

73 . The Cura tor shall t ake and re ta in t h e fees set out in t h e 
Schedule here to , and also a commission of five pounds pe r c e n t u m 
on al l moneys collected by h i m or by his agents , and shall pay such 
fees and commission in to t h e Treasury for t h e publ ic uses of t h e 
Colony after deduc t ing therefrom all expenses and an al lowance of not 
exceeding t h r e e pounds per c e n t u m by way of commission to his 
agen t s in respect of all moneys collected by t h e m or t h r o u g h or by 
reason of the i r agency. 

74. The Court m a y on the appl icat ion of t h e Cura tor g ran t to 
the Cura to r a n order to collect t h e estate of any deceased person 
leaving real or personal estate wi th in t he jur isdic t ion of t h e Court 
in any of t he following cases— 

(i) W h e r e t he person shall have died tes ta te b u t leaving no 
execu to r or no executor who m a y be wil l ing and capable of 
ac t ing in execut ion of his will, and no widow or nex t of k in , 
or no such person wil l ing and capable as aforesaid resident 
w i th in t h e jur isdict ion of t he Court , or where he shal l have 
died in tes ta te and leaving no widow or n e x t of k in res ident 
wi th in such jur isdic t ion wil l ing and capable of ac t ing as 
aforesaid. 

(II) W h e r e t he person shall have died ei ther tes ta te or in tes ta te 
and proba te or adminis t ra t ion shal l n o t have been appl ied for 
w i t h i n th ree m o n t h s after t he dea th of such person. 

(III) W h e r e the person shal l by his will have appointed t he 
Cura to r to act. 

( iv) W h e r e t h e estate or any por t ion thereof is l iable to waste, and 
the executor appointed by the will or widow or lawful n e x t 
of k in shall be absent from t h e locali ty of t he said es ta te 
or is no t k n o w n or has not been found, or shall r eques t t h e 
Cura to r in wr i t i ng to app ly for such order. 

(v) W h e r e t h e executors named in t h e will of t h e deceased have 
r enounced proba te or all t h e persons pr imar i ly ent i t led to 
adminis t ra t ion have by wr i t i ng tiled in t he office of the 
Reg i s t r a r declined to app ly for adminis t ra t ion . 

(vi) W h e r e the estate or any port ion thereof is of a per ishable 
n a t u r e or is in danger of be ing lost or destroyed, or w h e r e 
grea t expense may be incur red b y reason of delay. 

(VII) W h e r e after the expira t ion of th i r ty days from t h e decease 
of any person there is no reasonable probabi l i ty of p roba te 
or adminis t ra t ion be ing obtained wi th in t h e per iod of t h r ee 
m o n t h s from such, decease. 

Prov ided t h a t the Cour t may in any case requi re t h e Cura tor to give 
such notices or cite such persons or produce such evidence as it m a y 
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t h i n k fit before g r a n t i n g the order applied for, or m a y m a k e a tem
porary order for collection and protect ion only or general ly or l imited 
to a por t ion of the es ta te or otherwise. 

75. A n order to collect t h e estate of a n y deceased person 
shal l give to t he Cura to r t h e same powers, r igh ts , and obligations in 
respect of such estate , except as hereby enacted, as he would have had 
if adminis t ra t ion had been gran ted to h i m as n e x t of k i n to such 
person i n t e s t a t e ; and all laws now or hereafter in force in reference to 
t h e adminis t ra t ion of t h e estates of deceased persons shal l apply to 
t he adminis t ra t ion of estates by t he Curator . 

76. N o t w i t h s t a n d i n g any order which shall have been m a d e 
au thor iz ing the Cura to r to collect unde r th i s A c t t h e Cour t m a y 
g r a n t proba te of t he will or adminis t ra t ion of t h e es ta te of such 
deceased person to any person in such manne r and subject to such 
l imi ta t ions or condi t ions as it shall t h i n k proper, b u t no applicat ion 
for any such g r a n t shall be m a d e u n t i l seven days after not ice in 
wr i t i ng of t he in ten t ion to apply for t he same shall have been loft a t 
t h e office of the Curator . 

77. Immed ia t e ly on t h e g ran t of any such p roba te or adminis t ra
t ion all t h e interest , powers , r igh ts , and dut ies of t he Cura tor (except 
such r igh t s as are conferred by this section) in regard to t h e es ta te of 
t h e deceased person whose estate shal l be affected b y such g ran t , a n d 
all l iabili t ies of the Cura to r u n d e r any cont rac t or ag reemen t entered 
in to b y h i m in re la t ion to such estate or any p a r t thereof shal l cease, 
and (subject to and on the al lowance and p a y m e n t of all money due 
for the commission of t h e Cura tor as aforesaid and t h e necessary out lay, 
d isbursements , costs, charges , and expenses in re la t ion to such estate, 
inc lud ing all costs of appear ing on the appl ica t ion for such proba te or 
le t ters of adminis t ra t ion or rule and consequent thereon, and subject 
also to t he provisions of t ins section) such por t ion of t h e es ta te of 
such deceased person as shall be left unadmin is te red by the Curator , 
and all r igh t s and obligations of t he Cura tor in respect thereof shall vest 
in the executor or admin is t ra to r obta in ing such probate or adminis t ra 
t ion. Provided always t h a t n o t h i n g here in contained shall be held to 
rel ieve t h e Cura to r from any l iabil i ty in respect of his m a n a g e m e n t of 
t h e es ta te u p to t he t ime of such probate or adminis t ra t ion . 

78. W h e n e v e r i t shall be made to appear to t h e Cour t t h a t 
t he re is reasonable g round to suppose t h a t any person has died ei ther 
in or ou t of t he jurisdict ion of t he Cour t in tes ta te leaving proper ty 
wi th in such jur i sd ic t ion t he Cour t m a y order and empower t he Cura tor 
to collect and m a n a g e the es ta te of such person bo th real a n d personal , 
and every such order shal l be valid un t i l revoked and shall empower 
t h e Cura to r to collect, m a n a g e , and adminis te r t h e personal estate, and 
en te r upon and receive t he ren t s and profits and otherwise m a n a g e the 
real estate of such supposed deceased person, a n d to pay and discharge 
t h e debts and liabilities of such person in l ike m a n n e r as if he were 
cer ta inly dead and t h e Cura tor had obta ined a n order to collect t h e 
es ta te of such person unde r t he preceding provisions. Provided t h a t t he 
Cura to r shal l no t proceed to any dis t r ibut ion of t h e assets wi thou t an 
order of t h e Cour t specially au thor iz ing h i m to m a k e such dis t r ibut ion. 

79. W i t h i n four teen days after a n y order to collect shal l have 
been g ran ted t h e Cura tor shall , unless t h e Court shall otherwise order, 
cause not ice of t h e fact t h a t such order has been g ran ted to be 
publ ished twice in some daily newspaper publ i shed in t h e c i ty of 
Sydney ; and if t he person of whose es ta te t he Cura tor shall have been 
appointed Cura tor did not reside in such city t h e n also twice in some 
newspaper publ ished in t he town or place where such person resided, 
or if there shall be no newspaper publ ished in such t o w n or place t h e n 
twice in some newspaper c i rcu la t ing in or near to such town or place. 
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80. The Cura to r shall cause l ike notices to he publ ished in 
newspapers publ i shed or c i rcu la t ing in t h e town or place where t h e 
n e x t of k i n are known or supposed to reside, and in the case of 
foreigners he shal l give notice to t h e Consul of t h e coun t ry where the 
n e x t of k in are supposed to reside, if t he re shall be any such Consul 
resident in Sydney, unless t h e Court shal l i n any case o therwise order. 

8 1 . A n y person interes ted as credi tor , n e x t of k in or otherwise 
in t he rea l or personal estate of any deceased person w h i c h t h e Cura to r 
has been ordered to collect may , on t h e neglect or refusal of t h e 
Cura to r to do any act in relat ion to the adminis t ra t ion of such estate , 
or on his doing or t h r ea t en ing to do any ac t in breach of his du ty w i t h 
reference to t he said estate , apply ex parte upon affidavit to t h e 
P roba t e J u d g e in chambers for a n order cal l ing u p o n the Cura tor to 
show cause u p o n a day not less t h a n two days from the service of such 
order upon h i m before t he Cour t why he should no t do or abs ta in 
from doing such act , and for an in t e r im order in t he n a t u r e of a n 
in junc t ion if war ran ted by t h e facts of the c a s e ; a n d any such order 
m a y be granted subject to such condit ions as to g iv ing secur i ty for 
costs as t h e Cour t m a y impose. 

82. U p o n the hea r ing of any such compla in t t h e Cour t m a y 
receive proof of t h e ma t t e r s in relat ion the re to orally or by affidavit, 
a n d may m a k e such order thereon as t he c i rcumstances of t he case 
m a y require , and as to p a y m e n t of costs by t h e compla inan t or by 
t h e Cura to r personally or from t h e es ta te adminis te red by h im as in 
his discretion shal l seem jus t , and such orders shal l have t h e same 
effect and be enforceable by the same process as if made by the Cour t 
s i t t ing in equ i ty in a suit be tween the par t ies to such complaint . 

83 . I n all cases where an order to collect shal l have been m a d e 
or shall be m a d e unde r th i s Act it shall be lawful for t he Cour t on t he 
pe t i t ion of t h e Cura tor or any person interested in t he estate to m a k e 
such orders touch ing the collection, sale, inves tment , and disposal of 
t h e es ta te as to t h e Cour t shall seem meet . 

8 1 . I n every case in which t h e es ta te of any deceased person 
shal l be adminis tered by the Cura to r u n d e r this A c t all disputes and 
ma t t e r s t ouch ing t h e collection, m a n a g e m e n t , or adminis t ra t ion of t h e 
same, and all claims and demands thereon, except as hereinafter pro
vided, shall be decided by the Cour t on pe t i t ion . Provided never
theless t h a t in any case in wh ich i t shal l appear to be not desirable 
t h a t t h e m a t t e r in quest ion should be so decided t h e Cour t may direct 
such proceedings to be ins t i tu ted as shall appear proper for t h e due 
decision thereof. 

85. The Cura to r shall at s u c h t imes as he shall t h i n k fit 
cause adver t i sements to be publ i shed in t h e Gazette and such publ ic 
newspapers as he shal l deem expedient , ca l l ing u p o n the creditors of 
t h e persons whose estates he shall have been ordered to adminis ter to 
come in a n d prove the i r debts before h im, on or before a t ime to 
be fixed in such notice. H e m a y allow any claim which m a y be 
m a d e before h i m upon t h e affidavit of t h e c la imant alone or where 
h e shal l t h i n k fit to call for fu r the r evidence upon such fur ther 
evidence as h e shall requi re . H e shal l as soon after t h e expira
t ion of t h e t ime allowed for proof of debts as he convenient ly can, pay 
t h e debts proved if t h e whole thereof can be paid, and if not shal l 
declare a n d pay a dividend t h e r e o n ; and if he shal l collect any fur ther 
assets after m a k i n g such p a y m e n t he shal l in case any p a r t of t h e 
debts proved r ema in u n p a i d pay the same and any debts subsequen t ly 
proved before h i m (or a dividend the reon as t he case m a y be) , b u t such 
debts as shall be subsequen t ly proved shal l first lie paid a dividend in 
proport ion to the i r a m o u n t equa l to t h e dividend paid to creditors 
h a v i n g previous ly proved the i r debts . A f t e r p a y m e n t of al l debts , fees, 
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and expenses inc ident to t he collection, m a n a g e m e n t , and adminis t ra t ion 
of such es ta te lie shall pay over the residue to the personal representa
t ive it' any of t he in tes ta te or tes ta tor (as t he case m a y be) so soon 
as such represen ta t ive shall have been du ly const i tuted. 

80. I f a t t he expi ra t ion of t h ree calendar m o n t h s from the 
t i m e fixed by t h e adver t i sement for creditors to come in and prove the i r 
debts no debt shall have been proved or no credi tor hav ing proved 
his debt shal l r emain unpaid , i t shall be lawful for t h e Cura to r w i th 
t he approval of t h e Cour t to pay any s u m not exceeding one h u n d r e d 
pounds to any person c la iming to be a p a r t y in dis t r ibut ion or to be 
a legatee u n d e r a will w i thou t le t ters of adminis t ra t ion h a v i n g been 
obta ined or t he will be ing proved, and u p o n such evidence of t h e r igh t 
or t i t le of t he pa r ty so c la iming as the Court may unde r t h e c i rcum
stances deem sufficient. 

87. The Cura tor shall m a k e or cause to be m a d e an inven tory or 
list of all the estates of the persons which he shall have been ordered 
to adminis ter , and shall r e t a in t he same in his office and shal l keep a n 
account of all his receipts , paymen t s , and dealings in every such estate , 
and shall re ta in all le t ters received a n d copies of all le t ters w r i t t e n by 
h i m and all deeds, papers , and wri t ings of and re la t ing to such estates, 
and shall pe rmi t all persons to inspect and t ake copies of t he same a n d 
of all proceedings re la t ing the re to at all reasonable hours , or shal l 
furnish office copies thereof on payment of t he fees men t ioned in t he 
Schedule hereto annexed. The Cura tor shall w i th due di l igence sell or 
mor tgage such lands as he may be author ized to deal with and conver t 
in to money all such o ther estate as shall no t consist of money unless 
otherwise ordered by t h e Court , and shall for thwi th pay all moneys 
received b y h i m as such Cura to r into some B a n k to be approved of by 
t he Cour t and the Colonial Treasurer to t he credit of an official 
accoun t to be operated on by h i m as such Curator . 

88. The receipts in wr i t ing of the said Cura tor for any moneys 
payable to h i m under th is Ac t shal l be sufficient discharges for the 
same to the persons pay ing the same who shall no t af terwards be liable 
for any misappl icat ion thereof. 

80. The Cura tor shall in the m o n t h s of J a n u a r y , Apr i l , J u l y , and 
October in every year t r ansmi t to t h e Colonial Treasurer a r e t u r n of 
all moneys received and paid by h i m or any agen t or agents for h i m 
du r ing the three m o n t h s immedia te ly preceding in respect of t h e 
estates in t rus ted to h im to collect, d i s t inguish ing the par t icu lar es ta te 
in which the same have been so received or paid. A n d shall a t 
t he same t ime furnish a separate and dis t inct r e t u r n of all balances or 
sums whatsoever t hen in his hands to t h e credit of each of such estates : 
A n d shall keep proper books of account in reference there to , which 
shall once in every th ree m o n t h s or oftener if necessary be examined 
and passed by t h e Colonial Treasurer or some officer appointed by h i m 
in t ha t behalf. 

00. The Cura to r shall after t he expira t ion of six m o n t h s from 
the da te of t h e order for collection of any es ta te invest all moneys 
t h e n s t and ing to t h e credit of each such estate as t h e Cour t m a y by 
a n y general or special ru le or order direct, and un t i l and subject to 
any such order or ru le may be made in accordance wi th t h e r ide for 
the t i m e being in force wi th reference to t he inves tment of sui tors 
moneys unde r t he charge or control of t he Cour t of E q u i t y . 

Of. Ne i the r t h e Cura to r nor any of his agents shall be personally 
l iable to any person in respect of goods or chat te ls in t h e possession 
of any tes ta tor or in tes ta te a t the t ime of his dea th which shall be 
sold by the Cura tor or any such agen t as t he goods of such tes ta tor or 
in tes ta te , unless such Cura tor or agent, shall know or have ac tua l not ice 
before t h e sale t h a t such goods or chat te ls were not in fact the proper ty 
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of such tes ta tor or in tes ta te , nor for any ac t done bond fide in t h e per
formance of the i r dut ies respect ively unless it shall be shown t h a t such 
act was done not only illegally b u t wilfully or w i th gross negl igence. 

92 . I n case of a n y sale by t he Cura tor or his agen t s of goods or 
cha t te l s be longing in fact to any t h i r d person t h e a m o u n t realized 
by such sale thereof shall be paid over by h i m to t he owner upon 
proof by h i m of such ownership , unless t h e same shall have been 
appl ied in t he p a y m e n t of t he debts of t h e deceased or shall have been 
dis t r ibuted according to any will of the deceased or in t he ord inary 
course of adminis t ra t ion whilst t h e said Cura to r or any such agen t was 
in ignorance , and wi thou t ac tua l not ice of t he c la im of such person to 
t he goods or cha t te l s so sold. 

93 . I f it shall appear on office found t h a t any real es ta te vested 
in t h e Cura tor has escheated to H e r Majesty, t he ne t proceeds of sale of 
such es ta te shall be paid by the Cura to r to t h e Colonial Treasurer and 
be by h i m carried to t he credit of the Consolidated R e v e n u e E u n d : 
A n d t h e Cura tor ' s conveyance of such real estate to t he purchaser 
thereof shall operate to pass t h e r igh t , t i t le, and in teres t of t he deceased 
in tes ta te to such purchase r as in any other case. 

94. The Cura tor shal l in t h e first week in J a n u a r y in each 
year cause all sums of money which shal l on t he first day of t h a t m o n t h 
h a v e been invested as aforesaid and lying to t he credit of any estate 
unde r his control for t h e t e r m of six years t h e n nex t preceding to bo 
paid to t he Colonial Treasurer for the publ ic service of t he Colony, 
subjec t to t he provisions hereinaf ter contained. 

95. I t shal l be lawful for t he Court a t any t ime upon t h e 
pet i t ion of any person c la iming to be enti t led to t he said moneys so 
paid over to t h e Colonial Treasurer or any pa r t thereof, and upon be ing 
satisfied by affidavit or o the r sufficient evidence adduced in suppor t 
thereof t h a t such person is so ent i t led to m a k e an order for t h e 
p a y m e n t of such moneys or any por t ion thereof, b u t w i t h o u t in te res t 
the reon f rom the t i m e of p a y m e n t to t h e Colonial Treasurer as afore
said, and after deduc t ing any costs and expenses which m a y have been 
incur red by t h e Cura to r or otherwise in respect of such appl ica t ion; and 
the Colonial Treasurer on be ing served wi th such order shall wi th in a 
reasonable t ime in t h a t behalf pay the a m o u n t ment ioned the re in to 
t h e person there in named , and the receipt of such person shall be a 
sufficient voucher for such paymen t . 

P A R T V I I . 

Procedure. 

90. Subjec t to any ru les or orders to be made hereunder , a n d 
except where otherwise provided by th is A c t the practice of the Supreme 
Cour t in P roba t e Jur i sd ic t ion shal l be regu la ted so far as t he c i rcum
stances of t h e case will admi t by the pract ice of the Court in its 
E q u i t a b l e Jur i sd ic t ion . 

97. Subjec t to the rules and orders to be made hereunder , the 
witnesses and where necessary the part ies in all m a t t e r s where the i r 
a t t e n d a n c e can be h a d shal l be examined oral ly in open Court , whether 
t h e tr ial or proceeding be with or wi thou t a j u ry . Provided always 
t h a t by t h e permiss ion of the Cour t in every case the parl ies m a y 
verify the i r respect ive cases in whole or in pa r t by affidavit, b u t 
so that the deponen t in every such affidavit shall on the appl icat ion 
of t h e opposite p a r t y be subject to lie cross-examined by or on behalf 
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of such opposite party orally in open Court as aforesaid, and upon such 
cross-examination may be re-examined orally in open Court as afore
said by or on behalf of the party by whom such affidavit was filed. 

98. Where a witness in any contested matter is out of the 
jurisdiction of the Court, or where by reason of his illness or otherwise 
the Court shall not think fit to enforce the attendance of the witness 
in open Court, it shall be lawful for the Court to order a com
mission to issue for the examination of such witness on oath upon 
interrogatories or otherwise, or if the witness be within the juris-
diction of the Court to order the examination of such witness on 
oath upon interrogatories or otherwise before any officer of the said 
Court or other person to be named in such order for the purpose; and 
all the powers now vested in the Supreme Court in its equitable juris-
diction with reference to the issuing of commissions and ordering the 
examination of witnesses and generally in connection therewith shall 
extend to and be applicable to the Court in its probate jurisdiction. 

99. The Court may direct any question of fact arising in any 
suit or proceeding under this Act to be tried by a special or common 
jury. 

100. When any question shall be so directed to be tried such 
question shall be reduced into the form of an issue and shall be tried 
before the Probate Judge or one of the other Judges of the Supreme 
Court and a jury of four or twelve men at such time and place as the 
Clourt may direct, and thereupon the matter shall proceed as in the case 
of issues directed to be fried by the Court in its equitable jurisdiction. 

101. Any person considering himself aggrieved by any final or 
interlocutory decree or order of the Probate Judge may appeal there-
from to the full Court in the same way and with and subject to the 
same powers, orders, rules, and regulations as are now in force with 
reference to appeals from the decisions of the Primary Judge in Equity. 

102 . The Probate Judge may on the application of any party or 
at his own discretion, and on such terms (if any) as he shall think fit to 
impose, direct a rehearing by the Pull Court of any cause, petition, 
motion, or matter before him; and in such case it shall not be necessary 
to give any notice of appeal, but nothing herein shall prejudice the 
right of any party to appeal when the Judge shall not give any such 
direction. 

103. Any person may lodge with the registrar a caveat against 
any application for probate or administration at any time previous to 
such probate or administration being granted; and every such caveat 
shall set forth the name of the person lodging the same, and an address 
within the city of Sydney at which notices may be served on him. 

104. In every case in which a caveat shall be lodged the 
Court may upon motion on behalf of the person applying for probate 
or administration supported by affidavits upon which if there had been 
no caveat, probate or administration would have been granted, make 
an order nisi for the grant of probate or administration to the person 
applying; and every such order shall name a time for showing cause 
against the same, and the Court may enlarge such order from time to 
time. 

103 . Every such order nisi and every order enlarging the same 
may be served on the caveator by delivering a copy of the same at the 
address mentioned in his caveat. 

106. If upon the day named in the order nisi or upon the day 
to which such order shall have been enlarged the caveator do not 
appear such order nisi may be made absolute upon an affidavit of 
service, but if the caveator appear the matter shall proceed as a contested 
matter and bo heard before the Probate Judge alone upon affidavit or 
oral evidence or by a jury as the Court may direct. 
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107. The Court shall have the like powers, jurisdiction, and 
authority for requiring and enforcing the production of documents and 
the attendance of persons as witnesses and otherwise, and for punishing 
persons failing, neglecting, or refusing to produce such documents, or 
to appear or to he sworn or make affirmation or declaration, or to give 
evidence, or guilty of contempt, and generally for the trial or determina-
tion of questions of fact, and for enforcing all orders, decrees, and judg-
ments made or given by the Court under this Act, and for the taxation 
of costs, and otherwise in relation to the matters to be inquired into 
and done under this Act or by or under the orders of the Court under 
this Act as are or shall be by law vested in the Supreme Court in equity 
for such purposes in relation to any suit or matter depending in such 
Court in equity. 

1 0 8 . The Court may on motion or petition or otherwise in a 
summary way whether any suit or other proceeding shall or shall not 
be pending in the Court with respect to any probate or administration, 
order any person to produce and bring into the registry any paper or 
writing, being or purporting to be testamentary or otherwise material 
to the matter before the Court which may be shown to be in the 
possession or under the control of such person, and if it be not shown 
that any such paper or writing is in the possession or under the 
control of such person, but it shall appear that there arc reasonable 
grounds for believing that he has the knowledge of any such paper or 
writing, the Court may direct such person to attend for the purpose of 
being examined in open Court or upon interrogatories respecting the 
same, and such person shall be bound to answer such questions or 
interrogatories, and (if so ordered) to produce and bring in such paper or 
writing, and shall be subject to the like process of contempt in case of 
default in not attending or in not answering such questions or interro
gatories or not bringing in such paper or writing as he would have 
been subject to in case he had been a party to a suit in the Court and 
had made such default, and the costs of any such motion, petition, or 
other proceeding shall be in the discretion of the Court. 

109. In all matters and proceedings under this Act every 
attorney, solicitor, and proctor of the Supreme Court of New South 
Wales shall have the right of audience before the Probate Judge. 

PART VIII . 
General matters. 

110. The Registrar, Commissioners of the Supreme Court, and 
Justices of the Peace of the Colony of New South Wales shall have 
power to administer oaths under this Act. 

1 1 1 . In all matters under this Act the question of costs and 
how they shall be paid shall be in the discretion of the Court subject 
to appeal as aforesaid. 

112 . The Judges of the Supreme Court or any three of them, 
may make general rules for regulating the times and form and mode 
of procedure, and generally the practice of the Court in respect of the 
several matters to which this Act relates, and for fixing the amount of 
all fees and allowances to officers of the Court and solicitors in 
reference to such matters, and otherwise for the effectual execution of 
this Act and of the intention and object thereof; and all such rules 
and orders shall be published in the Gazette and shall he laid before 
both Houses of Parliament within thirty days of their being so 
published, or if Parliament be not then sitting, within the like time 
after Parliament shall thereafter assemble for the despatch of business. 

SCHEDULE. 



S C H E D U L E . 
£ s. d. 

For every order to administer where effects shall appear to be above £ 5 0 . . . 0 7 6 
Where effects shall appear to be £ 5 0 or under— 

For every order to pay money if £ 1 0 and under £ 2 0 ... ... ... 0 2 6 
I f £ 2 0 and under £ 5 0 . . . 0 5 0 

I f £50 and under £ 1 0 0 0 10 0 
And on every £ 1 0 0 above the first ... ... ... . . . . . . . . . 0 2 6 
For every common order ... ... ... ... ... ... ... 0 2 0 
For every special order ... ... ... ... ... ... . . . ... 0 5 0 
for every office copy (id. per folio. 
On every audit of accounts including the direction to invest assets if the 

amount which shall have been in the Curator's hands be under £ 2 0 ... 0 5 0 
I f £ 2 0 and under £ 5 0 0 7 6 
I f £ 5 0 and under £ 1 0 0 0 10 0 
For every £ 1 0 0 above the first 0 2 0 


