No. 1V.

An Act to prevent the waste of the Property of pemus ruemar
Debtors under process of Law. [22ad Sep-
tember, 1843.]

HERTEAS it is expedient that the waste of property of debtors Preanmble.
now and for some time past effected under process of law be
restrained until public confidence shall revive and property be again
saleable at its fair value Be it therefore enacted by His Excellency the Time may be given
Governor of New South Wales with the advice and consent of the ;ﬁ’&‘,‘,’%&“}f}‘},ﬂ;ﬂ{c},1S
Legislative Council thereof That from and after the passing of this Act by the exeution of
any person resident in the said Colony who is desirous of obtaining time by tireo-fourths in
for
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number and valuejof for the payment of his debts may draw up a statement of his assets

bis creditors. and liabilities and verify the same on oath before any Commissioner
of the Supreme Court of the said Colony for taking affidavits who is
hereby authorized to administer the same in the form in the Schedule
to this Act appended marked A and if a majority consisting of not
less than three-fourths in number and value of such person’s creditors
shall on inspection of such verified statement duly execute a letter of
license to him for any time they may think fit not exceeding the dura-
tion of this Act in the form or to the tenor and effect of the Schedule
hereto appended marked B such letter of license shall be binding not
only on those actually executing the same but also on all other the
creditors of the person in whose favour it shall be made as fully and
effectually as if such last mentioned crediters had executed it them-
selves Provided nevertheless that no such letter of license shall be
of any effect until the verified statement on inspection of which
the same shall have been executed with a certificate endorsed thereon
in the form in the Schedule to this Act appended marked C and
signed by all the creditors who have signed such letter of license
shall be filed of record in the said Supreme Court nor shall any such
letter of license be held to bind any creditor not executing the
same unless notice of its existence in the form in the Schedule
hereto appended marked D shall be served either upon him if he
resides within the said Colony or upon his authorized agent or attorney
if he resides out of the said Colony and unless such notice shall be
published in the New South Wales Government Gazette or if such
debtor be resident in the District of Port Phillip in some public news-
paper published in the Town of Melbourne Provided always that any
creditor residing in the said Colony may authorize any person by
writing under his hand to execute in his name such letter of license
and sign such certificate and the agent or attorney of any creditor
residing out of said Colony duly appointed to act generally on his
behalf may in the name of his principal execute such letter of license
and sign such certificate.

Book debts and debts 2. And whercas among the debts appearing in such verified

{’,{ﬁ{'ﬁ‘&::ﬁ‘ﬁrf‘? statement there may be book debts and such others as by law would

suchlicense. not bear interest and it is expedient and equitable that all debts should
be put on an equal footing Be it enacted That all book debts and
other debts of that nature shall bear interest during the continuance
of such letter of license in the same way as all other debts provided
for in such letter of license.

Debtor to call gene- 8. And be it enacted That before any such letter of license

ral meeting of his _ shall be granted it shall be incumbent on every such debtor to call a

vorified statement of general meeting of his creditors in order to lay before them such

1[55“1?2‘;;?8“"‘)%&"}’1';% verified statement as aforesaid and the names of the aforesaid majority

such license. of creditors in number and value shall be signed to such letter of
license at such meeting or within thirty days atter the same shall be
held Provided always that any creditor residing in the said Colony
may authorize any person to attend at such meeting on his behalf
and to vote thereat and the agent or attorney of any creditor resident
out of the Colony duly appointed as such may attend such mecting
and vote thereat on behalf of such creditor Provided also that
seven days’ notice at the least shall be given of every such meeting in
the Government Gazette or if such debtor be resident in the District
of Port Phillip in some public newspaper published in the Town of
Melbourne.

Who shall be deemed 4. And be it enacted That no person shall be accounted as a

ereditors. creditor for the purposes of this Act who shall owe a debt to such
debtor equal to or larger than the amount entered against his name in
such verified statement as a creditor and that any creditor owing a

smaller
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smaller debt to such debtor than the amount entered against his name
in such verified statement shall vote and sign for the balance only.

5. And be it enacted That such letter of license shall on or Tetter of license to
before the expiration of the said thirty days be filed of record in the be filed of record.
Supreme Court of New South Wales with the said verified statement
and shall be there open to inspection on pavment of the sum of one
shilling and be C'lp{ﬂ)](‘ with the said verified statement of heing
veferred to in all proceedings in the said Court in the same manner as
pleadings may now be Provided alw ays that on the order of a Judge
of the said Court corrections in or additions to the said letter of
license and verified statement mayv be made atter the filing thereof.

6. And be it enacted That it any creditor after having hecome Remedy of debtor
so bound as aforesaid by such letter of license shall contrary to its l‘si;‘l‘l'l‘;tgl'lt‘;fgies s
intent issue any process or fail to stay proceedings on any proeess for recovery of any
already issued out of any Court in the said Colony for the recovery of debtentioned i
any sum mentioned in the verified statement on which such letter
of Ticense shall have heen egranted it shall he lawful for the debtor
against whom such process “shall have been issued to apply on affidavit
either to the Supreme Court in the term time orto a Judge thereof
in vacation for a rule #isi or an order calling upon the ereditor issuing
such process to shew cause why such process it issued after the
debtor issuing the same shall have become hound by such letter of
license as aforesaid and all proceedings had thereon should not he set
aside and all further proceedings stayed thereon or why such proceed-
ings taken in any process pmvmusly issued by a creditor after he shall
have hecome so hound as aforesaid should not be set aside and such
Court or Judge is hereby directed to order such process to be set
aside and further procemhnm to be stayed therecon or such pro-
ceedings to he set aside accordingly as the case may be and to
award costs of the application on its being made appear on affidavit
that the creditor issuing such process or proceeding on such proeess
already issued as aforesaid was Defore i issuing such process or taking
such ]n’ocecdmw on process already issued ound by such letter of
license as aforesaid  Provided nevertheless that nothing herein shall Proviso where claim
be construed to prevent any creditor in cases of difference it he con- A
siders the amount of his claim is incorrectly inserted in or improperly verified statement.
omitted from such verified statement to sue for the same in any com-
petent Court in the said Colony and in the event of his obtaining a
verdict for any amount where his claim was entirely omitted in such
verified statement or for any amount greater than the sum set out in
such verified statement where any sum shall be specified therein then
he shall not enter up jndgment on the same but shall be entitled to
have the amount of such verdict with taxed costs up to the time of
procuring the verdict inserted in such verified statement and if’ upon
such total sum being so inserted in any such verified statement it
shall appear that such majority in numbher and value of the ereditors
then appearing thereon shall not have executed the letter ot license
granted on inspection of such verified statement such letter of license
shall be deemed to be void unless within th irty days from the time of
the verified statement being so amended as aforesaid such letter of
license shall be executed 1)y as many creditors as will then make up
the three-fourths in number and in value in which ease it shall bind
the party obtaining such verdiet as aforesaid in the same way as the
other creditors  Provided further that if any debtor after his verified rroviso where eredi-
statement shall have heen filed as aforesaid shall procure any one fos exconteafter
or more of his creditors besides those who shall have already executed fled verified state-
his letter of license to cxecute the same such exceution shall he et
alid and shall notwithstanding the creditor or creditors so executing
shall not sign the certificate hereinbefore mentioned have the same

4 G—VOL. 2. cifect
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effect as though such creditor or creditors had executed such letter
of license and certificate as hereinbefore provided but no such subse-
quent execution shall be binding on the rest of the creditors in any
case where an addition to the original list of liabilities in the verified
statement as aforesaid shall have rendered such execution neccssary
to make up the requisite amount in number and value unless notice
thereof in the form in the Schedule hereto appended marked E shall
be before the expiration of the thirty days aforesaid or at any time
before they commence to run left at the residence of such of the credi-
tors as reside in the said Colony or at the residence of the authorized
agents or attornies of such creditors as reside out of the said Colony
or unless such notice shall within the like time be published in the
New South Wales Government Gazette.

7. And whereas a debtor may through inadvertence omit to
insert in his verified statement the name of some creditor whose debt
he does not intend to dispute Be it therefore enacted That it shall be
lawful for such debtor at any time after his verified statement shall
have been filed as aforesaid to insert the name and the amount of the
debt of such creditor so omitted in his said verified statement such
insertion to be witnessed by the Chief Clerk or other officer appointed
for that purpose by the Judges of the said Supreme Court and such
debt and inadvertence shall at the time of such insertion be verified
and accounted for by affidavit to be filed with and attached to his
verified statement and such addition so made to such verified statement
shall have the same effect in all respects as is hereinbefore provided
for those cases where the amount of verdict and costs in any disputed
matter shall be inserted in such verified statement.

8. And whereas cases may arise where verdicts may be recovered
against a debtor so obtaining a letter of license as aforesaid for other
causes than liquidated damages Be it therefore enacted That such
verdicts if founded on causes of action existing before the date of such
letter of license shall with taxed costs up to the time of pronouncing
the same be dealt with and have the same effect as hereinbefore provided
for verdicts in the case of disputed claims where such verdicts shall be
for a sum not entered in such verified statement as aforesaid or for a
greater sum than the one entered in such verified statement as afore-
said.

9. And be it enacted That in the event of any such letter of
license becoming void as aforesaid by the insertion in the verified
statement of any debt and costs recovered as aforesaid or by any
addition made thereto by any debtor as aforesaid of any debt inadver-
tently omitted then no separate judgment shall be entered up against
the debtor in whose favour such letter of license shall have been granted
by any of his creditors for their individual debt but it shall be competent
for the said Supreme Court in term time or any Judge thereof in
vacation on the motion of any creditor and on affidavit of the circum-
stances to order a judgment to be signed in the name of the principal
creditor for the whole amount of the debts specified in such veritied
statement with the costs of the application and to order a writ of fieri
Jacias to be issued thereon and lodged forthwith with the Sheriff of the
said Colony or his lawful deputy with a copy of the verified statement
of the debtor against whom such writ shall be issued and the said Sheriff
or his deputy shall thereupon cause alevy to be made of all the property
of the said debtor and shall proceed to dispose thercof as such majority
in number and value of the creditors of such debtor shall require by
notice in writing to be served on him for that purpose or in default of
such notice within one month from the time of the writ being lodged
then in such manner as any Judge of the said Court shall by order under
his hand direct and the proceeds realized shall be divided rateably among

all
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all the ereditors mentioned in the said veritied statement Provided that
nothing herein contained shall be construed to prevent any creditor after
such division from proceeding separately against such debtor in any
manner he may think fit for any amount that may then remain due to
him and provided further that no cereditor shall he entitled to reecive

any part of the money realized on such levy from the said Sherif

unless he shall first place or cause to be placed in the hands of the

said Sheriff an affidavit sworn by him or some credible person on his
behalf other than the debtor himself before some Commissioner of the
said Supreme Court for taking affidavits shewing the amount of his
debt and how it was incurred all which affidavits the said Sheriff is
hereby directed to file in the said Supreme Court there to be placed
with the original verified statement.

And be it enacted That it shall be lawtual for any one or
more of the creditors inserted in any such verified statement as afore-
said at any time after the exccution of any such letter of license upon
eiving one month’s notice in writing under his or their hands to the
debtor who shall have obtained such letter of license to cause him to
lay before him or them an exact statement of his affairs at that time
and of what he has been doing with his assets since he obtained his
letter of license and also to inspect his personal property and if such
debtor shall neglect or refuse to give such statement or allow such
inspection it shall be lawful for any of his said creditors to apply on
aflidavit of the circumstances to the Supreme Court in term time or to

Judge thercof in vacation for a rule nisi or a Judge's summons
calling upon the debtor so neglecting or refusing to shew cause why
his letter of license should not be adjudged to be void and it shall be
declared by such Court or Judge to void accordingly unless on hearing
the matter reason be shewn to the satisfaction of such Court or Judﬂ'e
for such neglect or refusal and in the event of such letter of license
being then declared void proceedings shall be taken in all respects
thercafter as is hercinbefore prov ided in the event of a letter of license
being declared void.

11. And be it enacted 'That if any of the creditors of any
debtor who shall have obtained such letter of license as aforesaid shall
discover after the execution thereof that any false entries or material
omissions have been made in such verified ‘statement as aforesaid or
that the debtor to whom such letter of license has been granted is
making away with any of his cffects whether the same be enumcerated
or not in such verified statement or that he is taking steps to defraud
his said ereditors of the proceeds thercof or to lessen in any way his
means of’ paying his creditors their just debts or that he intends and
is taking or has taken steps to leave the Colony it shall be lawful for
the said Court in term time or for a Judge thereof in vacation on
applicution supported by affidavit to the above effect to grant a rule
uisi or a Judge’s summons calling upon such debtor to shew cause why
his letter of hC(,nb(, should not be deelared void and such Court or
Judge 1s hereby empowered to declare such letter of license void if it
shall appear to the satisfaction of the said Court or Judge that the said
debtor is guilty of any of the above acts and such Court or Judge is
also empow cred on affidavit of belief and the ground of such Delief
that such debtor is about to leave the said (,olony in addition to
eranting the rule #isi or sumnons as aforesaid to issue a writ of capins
ad respondenduwm in such form as such Court or Judge may prescribe
to take the said debtor und hold him over in sufficient bail not to leave
the said Colony until he is discharged from his debts by due course of
law and if the said Court or Judge shall on hearing the matters afore-

said declare such letter of license as aforesaid to be void such Court or
Judge
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Judge shall and may order judgment to be entered up in the name of
the prmupql creditor as hefore provided for and proccedings shall be
taken thereon in all respects as is hereinbefore enacted in the case
,  where judgment is authorized to be entercd up in the name of the
principal creditor.
Provision where 12. And be it enacted That it shall be lawful for any creditor
E;Slccgcgglgs:sg:;erly whose name shall have been inserted in or added to any such verified
inserted as creditors statement filed as aforesaid if he shall be of opinion that the name of
inverified statement- yppy person signing any such letter of license as aforesaid is im-
properly inserted as a creditor in the verilied statement on inspection
of which such letter of license shall have been granted or is inserted
therein for a greater amount than is due to him to apply to the said
Supreme Court in term time or to a Judge thereof in vacation upon
affidavit of the circumstances for a rulc or ovder which such Court or
Judge is hereby empowered to issue directing such person so suspected
of being improperly inserted in such verified statement to file in the
office of the said Supreme Court an affidavit stating that the sum for
which lis name was inserted in such veritied statement was due at the
time it was so inserted as well as how the same became due and copies
of such rule or order shall be served personally on the debtor who filed
such verified statement as well as upon the person ordered to file such
affidavit and it within one week after such rule or order shall have
been so served where the person directed to file such affidavit resides
in the City of Sydney or Town of Melbourne in the said Colony or
within thirty days where he resides in any other part of the said
Colony such affidavit shall not be filed in obedience to such rule or
order then it shall be lawful for the creditor at whose instance such
rule or order may have been issued on affidavit of the circumstances
to apply to the said Supreme Court in term time or to a Judge thercof
in vacation for an order to strike the name of iliat person out of the
verified statement on which such license may have been granted and if
the requisite number of ereditors shall not then appear to have executed
the letter of license then to declare the same to be void which such
Court or Judge is hereby directed and required to do and when any
such letter of license shall be so ordered to be void all proceedings to
be thereafter taken against the debtor who may have obtained the same
shall be similar in every respect to those hercinbefore directed in the
case of a letter of license becoming void and in every case where a
person’s name shall be ordered by the said Court or Judge to be erased
from any such verificd statement for not filing such affidavit as aforc-
said it shall be lawful for such Court or Judge further to order such
person to pay all the costs incurred by the creditor making the appli-
cation for procuring such person’s name so to be erased.
Limiting levy or 13. And he it enacted That no levy or poundage money beyond
g’l‘l’;;’gfﬁﬁc“;‘;j“;‘{ms the actual expensc of the levy shall be chargeable on any writs of
of fi. fa. under this  fieri facias issued under this Act until a sale of the whole or some
Act. portion of the effects levied on and then only on the actual amount
realized and that in all such cases there shall be chargeable only one-
fourth of the fees now chargeable by the Sheriff on sales made by him.
Applicationof cortain 1t And be it enacted That whenever any debtor resident
terms used herein.  within the District of Port Phillip shall file his verified statement and
obtain a license under this Aect and in all matters and things to he
done in the said distriet under and by virtue of the same the words
“Supreme Court” *Judge” «Office” < Chief Clerk” or « Com-
missioner” of the Supreme Court respectively and ¢ Sheriff of the
Colony ” as often as they occur in any ot the provisions of this Act
shall he respectively held to mean the’ Supreme Court Resident Judge
Office Chicef Clerk or Commissioner of the Supreme Court at Melbourne
and Deputy Sherifl of the suid District of Port Phillip.
15.
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15. And be it enacted That no creditor signing any such letter Continued Hability
of license shall thereby be held to release except during the con- %ff“;rf‘yvifrg;‘n‘i‘s‘g’r‘;e‘
tinuance of such letter of license the liability of any drawer or endorser note or bill of ex-
of any bill of exchange or promissory note held by such creditor and Sanse E,“glﬂmlg'smﬂ
upon which the debtor obtaining such letter of license shall be primarily letter of license.
liable as acceptor or maker thercof respectively Provided always that
in all cases where any creditor not signing any such letter of license
is nevertheless bound thereby the remedy of every such creditor against
any drawer or endorser of any such bill of exchangc or promissory
note shall not be suspended or affected in any way whatever.

16. And be it enacted That any person wilfully making a false Punishment for faise
affirmation or wilfully tuking a falsc oath in any case where he shall #inmation or oath.
be required to make an affirmation or take an oath under this Act
shall ho deemed guilty of perjury and shall be punished accordingly.

17. And be it enacted That this Act shall be in force for two Centinuance of Act.
years and from thence until the end of the next Session of the said
Legislative Counecil.

SCHEDULES REFERRED TO.

A
U AB. [here stute place of wbode and culling] do heveby swear {or «ffirm {f « Quaker
or Moravian] that the statement hercto annexed ix to the best of my belief true in cvery
item entry and particular thereof and that no material entry item or partiewlar has heen
amitted hy me which ought 0 have heen made or inserted thercin for the information of
my creditors and so as to give them a full and true account of the present state of my
affairs and lastly that the said statement is to the best of my knowledge and belief in every
respect a full true faithful and particular account of all my debts credits effects and estate
of every deseription real and personal—=So help me God.
A B .
Sworn (or affirmed) before me at }
this day of A,

B.

Kxow all men by these presents that we the undersigned being a majority consisting of
not less than threc-fourths in number and value of the creditors of A. B. |Aere state place
af residence and trade calling or profession of the party to whom this letter of liccnse is (o be
given] do hereby give him time of payment for the respective debts set opposite our
respective names hereunder written as follows that is to say shillings
in the pound on each of vur said respeetive debss to be pald to us respectively with interest
thercon after the rate of per cent. on the day
of AD. other shillings in the pound [/Zcre stale
the other instabineits s ayreed wpon making the full sum of twenty shillings i the pound with
enlerest as aforesaid and then continue] all of which said respective sums and all the sums
specified in the verified statement a copy of which is annexed with interest thercon as afore-
said the said A. B. hereby covenants and agrees to pay to his several undersigned ereditors
and to all other his creditors named in his said verified statement as the said sums respee-
tively fall due otherwise this letter of license to be thenceforth null and void  Provided
that this letter of license shall not bind any creditor executing it until it shall be sigued hy
the three-fourths in number and value of the said A. B.s creditors as specified in the said
statement  In witness whereof we have hercunto set our respective hands and seals this

day of AD.
Signed scaled and delivered ) C. D. [wmonnt] (Ls)
in the presence of E. F. Lemount] (L.s.)

W the undersigned being not less than three-fourths in number and in value of the
creditors of the within named A. B. do hereby certify that the within is the verified state-
ment on perusing which we signed the letter of license of the said A. B.
Dated this day of AD.
C. D
oK

D.
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D.

I A B. [here insert residence and trade or calling] do hereby give notice that I have this
day obtained from three-fourths in number and valuc of my creditors a letter of license
giving me time for the payment of my debts by instalments of [herc state time and manner
of payment] and the verified statement on the perusal of which such letter of license was
executed has been filed by me of record in the Supreme Court of New South Wales.

Dated this day of AD.
A B

E.

I A. B. [here insert residence and trade or colling] do hereby give notice that C. D. of
[Aere insert addition] inserted in my schedule a ereditor to the amount of [here insert
amount] did on the day of AD.

execute my letter of license.

Dated this day of A.D.
A B




